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QUESTIONS FBESENTED 

The appellant, Robert W. Miller, who was indicted and tried 
for carnal knowledge and incest, was convicted of assault with 
intent to rape Roberta Jean Miller. In the appellee’s opinion 
the questions presented are: 

(1) Whether it was proper for the court to admit testimony 
of subsequent like acts between the same parties? 

(2) Whether it is too late for the appellant to object to the 
trial court’s charge for the first time in this Court, where ap¬ 
pellant knew that the charge now complained of was to be 
given, and where he acquiesced in it being so given? 

(3) Whether there is any basis for the conclusion that ap¬ 
pellant was convicted on evidence of an offense which happened 
subsequent to the offense charged in the indictment? 

(4) Whether the evidence was sufl&cient to withstand a 
motion for a judgment of acquittal, made at the close of the 

Government’s case and renewed at the end of the entire case? 

• 
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COTTNTEBSTATEMENT OF THE CASE 

On July 8, 1952, a two-count indictment was filed against 
the appellant. The first count charged the appellant with 
carnally knowing and abusing a female child, Roberta J. Miller, 
who was then under sixteen years of age, in violation of D. C. 
Code, Title 22, Section 2801; the second count charged that the 
appellant did unlawfully, feloniously and incestuously camaUj^ ^ 
Imow and abuse Roberta J. Miller, while knowing himself 
be related to Roberta J. Miller, as her father in violation of 
D. C. Code, Title 22, Section 1901 (J. A. 30). 

A jury found appellant guilty on count one of the indictment, 
and on December 5, 1952, the appellant was sentenced to im¬ 
prisonment for a period of from forty-eight months to fifteen 
years (J. A. 31). At the close of the evidence offered by the 
Government a motion for a judgment of acquittal was made by 
counsel for appellant and denied by the court (J. A. 18-19). 
This motion was renewed at the close of the entire case 
(R. 137). 


( 1 ) 
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The first witness called by the Government was Mrs. Miller, 
the mother of the complaining witness, and the wife of the ap¬ 
pellant. She exercised her privilege and refused to testify 
(R. 56). 

The complaining witness, Roberta Jean ^filler, a fourteen 
year old girl, was next called to testify. She testified that on 
June 9, 1952, she got home from school at about 3:00 o^clock 
and that the appellant came in at about 3:15. He told her that 
he wanted her to go into the bedroom with him and he thureat- 
ened to beat her. Thereupon Roberta went into the bedroom 
with the appellant and had sexual intercourse with him 
(J. A. 3). 

The following day at about 6 p. m. the appellant again asked 
her to go to bed with him. Roberta refused and appellant 
threw her on a cot. She got up, ran out the front door, and 
summoned the police. The police took her to Number 2 po- 
cinct and late that evening they took her to Gallinger Hospital, 
where a physical examination was conducted (J. A. 3-^5). 

Roberta further testified that for the last four years she had 
had intercourse with the appellant about once a week (J. A. 6). 
She never told her mother or sister that the appellant was 
having sexual intercourse with her, but she told both of them 
that he was attempting to have relations with her. She re¬ 
called one occasion that her mother had complained to the 
appellant concerning his actions toward her, at whidi time the 
appellant told her mother that it was none of her business what 
he was doing to her (J. A. 7-9). Neither Roberta's mother or 
sister ever caught the appellant committing an act of sexual 
intercourse with Roberta, but on one occasion Roberta’s sister 
was downstairs when they were having relations upstairs 
(R, 67). 

When the family lived in Virginia, the appellant worked as a 
handyman near their home and could come home at any time 
(R. 57, 66). During this same period Roberta’s mother also 
worked (R. 57). In Washington the appdlant was a painter 
but at the time of the offense he was working vay little 
(J. A. 2). However, Roberta’s mother worked in a cafeteria 
and did not get home from work imtil about 8 p. m. (J. A, 7). 
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Roberta had <x»mplained to the sehool authorities about the 
appellant’s conduct toward her; and as a result of this a Mi&r 
Hughes visited the appellant (j. iu 9-10).. Roberta believed • 
that the appdlant was her father until recently when ^h^ 
mother informed her that she was pregnant at the time ^e" was 
married (R. 72-73). ' : 

Detective Sergeant Weaver, astigned to the Sex Squad of the 
Metropolitan Police Department, testified that he and Sergeant 
James K. Hunter received a radio call, and as a result therec^^ 
they met a scout car in front of the Municipal Building diortiy 
after 7:00 p. m. on June 10,1952. Roberta was sitting in the 
back seat of the scout car crying {J. A. 10^11). v Later in the 
evening Sargeant Hunter arrested the appellant as he was com^ 
mg out of the vacant basem^t of a house located near Ro¬ 
berta’s home (J. A. 12-13). The n^ morning Roberta made 
a statement in the Sex Squad Office of the Police Departin^t. 
The ^pellant was there when this statement was made and 
he denied that he had molested Roberta in any maimer..: His 
only explanation for the child’s accusatnms was that he had 
had to repiimand the child and make her do certain housdidd 
chores. The appellant further stated that his wife had asked 
him vhat the trouble was between him and the child, and that 
he had told his wife that he hadn’t botheredher (J. A. 14-15).« 
The wife of the appellant told Officer Weaver that the child 
had complained of being sexually bothered by the a|^)ellant 
(J.A,16). V - 

An examination of the medical rep<»:t, whi^ was introduced 
into evidence, revealed that Roberta Jean Miller 'is capable of 
sustaining maiital type, intercourse and that sudi conditicm is 
the result of such type intercourse or instrumentation” (J. A., 
16-18). 

Caroline S. Hughes testified that she is a case worker for the 
Child Welfare Division and that she visited the appellant and 
his wife as the result of a conversation she had with a school 
official. During the course of the conversation Mrs. Hu^es 
had with the appellant, he denied that he had made any sexual 
advances upon Roberta, but he did volunteer to take an oath 
not to touch Roberta again (J. A. 26-27).. 
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The appellant testified that he is not the father of the com¬ 
plaining witness; that at the time he married his wife she was 
already pregnant (J. A. 22). He denied that he had made any 
sexual advances upon Roberta or that his wife had talked to 
him about such sexual advances, but he did admit that his wife 
had talked to him concerning his scolding the child (J. A. ^ 
22). He testified that he did talk to Mrs. Hu^es concerning 
the girFs nervousness in school, as evidenced by her crying, but 
states this conversation had nothing to do with sexual advances 
made upon Roberta (J. A. 21-22). He denied that he ever 
raised his hand or volunteered to take an oath not to touch 
Roberta again (J. A. 25). At the time of the alleged offense 
he stated that he was at John Li^tfoot’s place of business on 
K Street (J. A. 20). 

Mr. li^tf oot, with whom appellant claimed to have been on 
the afternoon of June 9,1952, testified that he is not even sure 
of the month when he last saw appellant (R. 128). 

The court asked counsel for the appellant if he thought that 
an instruction should be given on the included offenses. After 
counsel for the appellant agreed that such an instruction was 
proper (R. 137) the court instructed the jury that assault with 
intent to rape and simple assault were induded within the 
carnal knowledge count (R. 170-174). The only objection to 
the court’s charge concerned the weight to be given to Roberta’s 
testimony (R. 175-176). The jury returned a verdict of guilty 
of assault with intent to commit rape (J. A. 31). 

STATUTES AXn> BULES INVOLVED 

. D. C. Code (1951) § 22-2801: 

Defniticm and penalty .—Whoever has carnal Imowl- 
edge of a female forcibly and against her w^ or 
carnally knows and abuses a female child under sixteen 
years of age, shall be imprisoned for not more than 
thirty years: Provided, That in any ca^ of rape the 
jury may add to their verdict if it be guilty, the words 
“with the death penalty,” in which case the pu nishm ent 
shall be death by electrocution: Provided further, That 
if the jury fail to agree as to the punishment the verdict 
of guilty shall be received and the punishment shall 
be imprisonment as provided in this section. 
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D. C. Code (1951) §22^1: :: - t :i ^ jn 

AsscoM Tvith intemt ta kUl, rob, ra'pe, oir poiso^^ 
Every person convicted of any assault with intent tololi 
or to commit rape, or to commit robbery, or miiigliiig 
poison with food, drink, or medicine with intentitOrMIl, 
or wilfully poisoning any well, spring, or cistern of water, 
shall be sentenced to impiisonment for not more than 
fifteen 3 ^earB. 

Rule 30, Federal Rules of Criminal Procedure: . 

'• , ' k;' ;o- 

Instructions. —^At the dose of the evidence or atauc^ 
earlier time dining the trial as the court reasmiably 
directs, any party may file written requests thkt ,the 
court instruct the jury on the law as set forth ih ’the 
requests. At the same time copies of such requests shall 
be furnished to adverse parties. The court i^all mfc^ 
counsel of its proposed action upon the requests prior 
to their arguments to the jury, but the court diall iii- 
struct the jury aftar the arguments are completed. No 
party may assign as errcnr any portion of the diar;^ or 
omissicHi there^m unless he objects thereto before th4 
jury retires to consider its verdict, stating distinctly 
the matter to which he objects and the grounds of his 
objection. Opportunity shall be given to make the 
objection out of the hearing of the jury. 

• * . ■' *?’> {"* 

Rule 52 (a), Federal Rules of Criminal Procedure: 

Harmless error. —Any error, defect, irr^ularity-.<»‘ 

. variance which does not affect substantial r^ts shall 
be disregarded. . ; % > 

Rule 31 (c), Federal Rules of Criminal Procedure: - 

The defendant may be found guilty of an offense 
necessarily induded in the offense diarged of an 
attempt to commit either the offense charged or an 
offense necessarily induded Iherdn if the attempt is 
an offense. 


SUlOCaBT 07 ABOUXSST 


; ^ ' '‘'•..r VI 


During the course of the trial, the government mlaroduM^ 
evidence of subsequent like acts between the comi^aining wit> 
ness and the appellant. It is well settled in this jurisdicti<Hi^ 
that in prosecutions for sexual offenses, the comx^huning wit* 
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ness is permitted to testify as to the commission of prior like 
acts between the parties in order to show the mental disposition 
of the accused. There is no logical reason why the same rule 
should not apply for subsequent like acts between the com- 
jdainant and the appellant. 

n 

• 

The faial court instructed upon the included or lesser offenses 
of carnal knowledge only after asking the appellant if he 
thought such an instruction was proper. Since the court re¬ 
ceived an afBimative answer to such inquiry, and since no ob¬ 
jection was made to the charge in the lower court (with one 
exeeptkm which has now been abandoned by the appellant) 
it is the appellee’s position that it is now too late to raise any 
objection in relation to the charge. In any event it is submit¬ 
ted that the trial court properly instructed on assault with 
intent to rape and simple assault as there was some evidentiary 
basis for it. It is also submitted that, even assuming ai^endo 
that there was error, no prejudice resulted. 

n? 

Where appellant was tried for carnal knowledge and con¬ 
victed of assault with intent to rape, there is no basis for sa 3 ring 
that the appellant was not convicted on the basis of the evi¬ 
dence submitted which indicated a crime on the date of the 
indictment but was convicted on the basis of evidence of a sub¬ 
sequent like act, because (1) a jury may bring in a ver^ct of 
guilty of any included or lesser charge and (2) a jury is pre¬ 
sumed to understand and follow the court’s instructions. 

IV 

At the close of the Giovemment’s case and again at the dose 
of the entire case, the appellant moved for a judgment of ac¬ 
quittal, on the ground that the evidence adduced at the trial 
was insufficient to permit submission of the case to the jury. 

We submit, that the Government, by strong and compelling 
substantive and corroborative evidence, conclusively dem(»> 

.. /• r 

r 

/ 

r 


f 


t 

« 


f 


strated that the complaining witness had been carnally kndvm 
by the appellant on June 9,1952, as charged in the indictment- 
In support of the complaining witness’s testim<my that ^ 
had intercourse with the appellant there are the foUowi^ cor¬ 
roborative circumstances: . / / 

(1) The medical evidence established that the complaiBing 
witness, a fourteen year old girl, was capable of sustaining 
marital t 3 rpe intercourse and that this condition was a result of 
such t 3 rpe intercourse or instrumentation. 

(2) Ihe crime was reported to police within twenty-ei^t 
hours after it happened and only a very short time after a su^ 
sequent offense occurred. 

(3) The complainant was observed to be crying by Officecs 
Weaver and Hunter shortly after the attacks were reported to 
Police. 

(4) In Washington there was an opportunity to attack the 
complaining witness due to the hours of employment of his 
wife, and his own partial unemplo 3 nnent. In Virginia, a simi¬ 
lar opportunity presented itself. 

(5) An unbiased witness (from the Child Welfare Depart¬ 
ment) testified that prior to the offense alleged in the indict¬ 
ment, the appellant, during a conversation concerning sexual 
advances of the appellant toward the complainant, expressed 
a desire to take an oath not to touch Roberta again.^ Ol> 
viously the conversation between the appellant and a repre^ 
sentative of the Child Welfare Department would not have 
even taken place had there not been some complaint made 
to that agency. 

(6) Roberta had broken down in school and started to ay. 

(7) The wife of the appellant had talked to him concemii^ 
sexual advances he allegedly made upon Roberta. 

(8) The appellant claims that he was at John Li^tfoot’s 
at the time of the alleged offense but John lightfdot does not 
even remember the month that he last saw the appellantl 
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ABOUMENT 

I 

In prosecution for sex offenses, evidence of the Commission 
of prior or subsequent like acts between the accused and the 
complaining witness are admissible to show the disposition 
of the accused 

At the trial, in the court below, the complaining witness 
testified on direct examination, that on the day following the 
offense for which appellant was tried he came home at about 
6 o’clock and tried to feel her breasts but that she wouldn’t 
let him. The complaining witness further testified that the 
appellant said that he wanted to go to bed with her on that 
day too and when she refused the appellant told her she had 
better come in the bedroom. At this point appellant objected. 
This objection was overruled by the court and the complaining 
witness was allowed to continue, that the appellant then turned 
out the light; pushed her on the cot and hit her several times 
before she ran out of the front door and summoned the police 
(J. A. 5). The appellant claims that the admission of this 
evidence by the trial court constituted error. 

It is no doubt true that evidence of offenses, wholly inde¬ 
pendent of the one for which the person accused is charged, is 
generally not admissible. Hodge v. United States, 75 U. S. 
App. D. C. 332,126 F. 2d 849 (1952); Boyer v. United States, 
76 U. S. App. D. C. 397, 132 F. 2d 12 (1942). But there are 
exceptions to this rule which are so numerous that it has been 
said that it is diflBcult to determine which is the more extensive, 
the doctrine or the acknowledged exceptions. United Stales v. 
Seho, 101 F. 2d 889 (1939). It is well settled in this jurisdic¬ 
tion that in prosecutions for sexual offenses, the complaining 
witness is permitted to testify as to the commission of prior like 
acts between the parties. Bracey v. United States, 79 U. S. 
App. D. C. 23,142 F. 2d 85, cert, denied, 322 U. S. 762, 64 Sup. 
Ct. 1274, 88 L. Ed. 1589 (1944); Hodge v. United States, 
supra; Weaver v. United States, 55 App. D. C. 26, 299 Fed. 
893 (1924). The rationale of this exception to the general rule 
has been appropriately stated in the Bracey case, supra, as 
follows: 
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The thecxy of this exception is that as the mental dis¬ 
position of the accused, at the time of Hie act charged is 
relevant, evidence that at some prior, time he was. simi¬ 
larly disposed is also relevant. Evidence of prior acts 
between the same parties is admissible, therefore, as 
showing a disposition to commit the act charged; the 
probabilities being that the emotional predisposition or 
passion will continue. 

Here the government used not only prior acts but also intro¬ 
duced evidence (which is related above) to the effect that sub¬ 
sequent to the offense alleged in the indictment the appellant 
assaulted the complaining witness in an attempt to have rela¬ 
tions with her. There is no legal reason why the same excep¬ 
tion applied in the Weaver, Bracey and Hodge decisions should 
not apply in the case of a subsequent act. Our Municipal 
Court of Appeals ruled on this point in Posey v. United States, 
41 A. 2d 300,73 W. L. R. 217 (1945) and said: 

While the charge in the instant case is technically one 
of assault, the offense was of a sexual nature and we 
think the evidence of what occurred on the preceding 
and subsequent days come within the exception'stated in 
the Hodge case. That decision refers only to prior 
acts but we see no logical basis for excluding a subse¬ 
quent act when so closely related in time (one day) and 
place. [Emphasis supplied]. 

It seems almost fundamental that evidence that the appel¬ 
lant had committed, or attempted to commit, an act subsequent 
to the offense in question shows the appellant’s mental disposi¬ 
tion just as well as does a prior act. Today, courts almost uni¬ 
formly admit such evidence.^ State v. Sebastian, 69 A. 1054, 

* Appellant relies upon People v. Robertson, 88 App. DIv. 198, 84 N. T. S. 
401 (1903) and Thomas v. State, 20 Ala. App. 128.101 So. 93 (1924) for the 
proposition that in prosecutions for carnal knowled^se evidence of subse¬ 
quent acts of the aj^llant are not admissible. It is noted that both these 
decisions were by intermediate courts of an;)eal and that both decisions have 
In effect been overruled by later decisions in their respective Jurisdictions. 
See People v. Thomson, 106 N. B. 78, 212 N. T. 249 (1914) and Harrison v. 
State, 178 So. 4.'>8, 23.'> Ala. 1 (1937). Both these decisions are by the high¬ 
est court in their respective Jurisdiction. 
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1055, SI Conn. 1 (1908); Kansas v. StitZy 206 P. 910, 111 Kan. 
275 (1922); Sykes v. State, 82 S. W. 185,112 Tenn. 572 (1904); 
Melton V. State, 191 S. E. 91, 184 Ga. 343 (1937); Pecrple v. 
Mason, 133 N.^E. 767, 301 Ill. 370 (1922); State v. KeUer, 156 
P. 1080, 52 Mont. 205 (1916); Penn v. State, 164 P. 992, 13 
Okla. Cr. Rep. 367 (1917); People v. Thompson, 106 N. E. 78; 
212 N. Y. 249 (1914); and Harrison v. State, 178 So. 458, 235 
.\la. 1 (1937). 

It is submitted by the Government that subsequent acts 
which show the appellant’s state of mind are admissible and 
therefore the evidence concerning the assault by the appellant 
in an attempt to have intercourse with her was properly 
admitted.* 

n 

It is too late to raise an objection to the trial courts charge 
for the first time in this court. In a statutory rape case it is 
proper for the trial court to instruct on assault with intent 
to rape if there is some evidence of that crime. There is no 
prejudice in a trial court instructing upon a lesser included 
offense. 

Appellant now claims that the court made error in its charge 
(Appellant’s brief, 12). His position is apparently that the 

*The ai^ellant complains that the testimony of Officers Weaver and 
Sergeant Hunter, relating to acts subsequent to the ofTense, should not have 
))een admitted. It is submitted that the authorities cited above establish 
the proposition that subsequent acts are admissible. In any event it is 
noted that these officers primarily testified to the nervous condition of the 
complaining witness (as evidenced by her crying) at the time the complaint 
was made to the police (See Ewing v. United State*, Ti U. S. App. D. C. 
14,17. 135 F. 2d 633, 636, cert, denied, 318 U. S. 776, 63 Sup. Ct. 829. 87 L. 
Ed. 1145 (1942)); the fact that they arrested the appellant in a vacant 
house or in the vacant basement of a house halfway down the alley on 
June 10,1952, which was one day after the crime for which appellant was 
tried (surely this is admissible to show a consciousness of guilt. See Under¬ 
hill's Criminal Evidence, Fourth Edition, Chapter 21, p. 465, etc.); and 
that the appellant made certain admissions and denials after hesHn g 
Roberta's statement. (See Milton v. United States, 110 F. 2d 556, 71 U. S. 
App. D. C. 394 (1940)). It is submitted that this evidence is clearly admis¬ 
sible and in any event is not prejudicial. (See, Barron, Federal Practice 
and l*rofedure. Fourth Edition. Volume 4. Section 2578. pages 468-489.) 
Appellant must establish that the evidence in question was prejudicial 
which he has failed to do. (See, Myre* v. United States, 174 F. 2d 829 
(1949)). It is further noted that appellant did not object to all of this 
testimony in the lower court. 
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eourt should not have given an instruction upon assault with 
intent to commit rape or upon simple assault.* At Ihe time 
this instruction was given appellant did not object. In fact 
the court informed counsel for appellant prior to the time the 
instruction was given that it intended to instruct on the lesser 
included offenses of assault with intent to rape and simple as¬ 
sault, and counsel for appellant agreed that such an instruction 
should be given.* We submit that in view of the appellant’s 
failure to make an objection and to state distinctly the matter 
to which he objects and the grounds for his objection before 
the jury retires to consider its verdict bars him from now claim¬ 
ing that the trial court committed error in its charge. Rule 30, 
Federal Rules of Criminal Procedure, provides in pertinent 
part, as follows: 

* * * No party may assign as error any portion of 
the charge or omission therefrom unless he objects 
thereto before the jury retires to consider its verdict, 
stating distinctly the matter to which he objects and 
and grounds of his objection. 

In Villaroman v. United States, 87 U. S. App. D. C. 240,242, 
184 F. 2d 261, 262 (1950) this Court carefully explained the 
necessity for strict compliance with this rule as a condition to 
an assignment of error on appeal: 

* If there are any further contentions that the court erred in other jwr- 
tions of the instruction, it is submitted that the authorities cited below, 
particularly those in relation to Buie 30 of tbe Federal Buies of Crimlniil 
Procedure, sustain the trial court’s position. 

* The following appears in the Record at page 137: 

“The CocBT. Come to the bench a minute. 

(The foUow'ing occurred at the bench:) 

“The CoDST. I think I should instruct on the included otfenses, pursuant 
to recent opinions of the Court of Aiipeals, don’t yon? 

“Mr. Tooionr (Counsel for appellant in the lower court). Which would 
be assault with intent? 

“The CoTTST. And simple assault. 

“Mr. Toomet. Yes; Your Honor, I do. 

“The Court. What do you think about it? 

“Mr. Laive (Government counsel). I have no objection to rhotn, Your 
Honor. 

“The CouXT. There isn’t much evidential basis for the included <rfEenses 
but there is a little from which an inference might be drawn. Do yon agree 
with that? 

“Mr. Toomet. Yes ; I do.’* 


1 
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. * f * The requirement is for the sound and practical 
purpose of affording the comrt an opportunity to make 
any additions or corrections that may be deemed appro¬ 
priate before the jury retires to consider its verdict. A 
failure to make objections to the charge deprives a judge 
of the final opportunity for consideration and action 
which may avoid serious error resulting in a futile trial. 
So, in fairness to the comt, the parties, and the adminis¬ 
tration of justice itself, there should be compliance with 
the rule. It was not followed in this case. Therefore, 
we must hold the assignment of error invalid. (Gta- 
tions omitted.) 

The reasoning set forth in VUlarorrum has been applied by 
the Federal Courts with virtual uniformity where, as in the 
instant case, it is contended for the first time on appeal that 
the trial court committed error in its charge to the jury. 
Zieglor v. United States, 174 F. 2d 439 (1949); United States v. 
Sherman, et at., 171 F. 2d 619 (1948); United States v. Sutter, 
160 F. 2d 754 (1947); Watts v. United States, 161 F. 2d 511 
(1947). Also see Barron, Federal Practice and Procedure, 
Vol. 4, § 2231. 

It is further noted that appellant was asked by the court 
whether he agreed with the court that there wasn’t much of 
an evidential basis for the included offenses (assault with in¬ 
tent, to commit rape and simple assault) but that there was a 
little from which an inference mi^t be drawn? At that time 
counsel for the appellant agreed that such was the case.® The 
Government submits that the trial court and the appellant 
were correct in this conclusion.* Therefore, the instruction 
was proper because in Federal Courts it is thorou^y estab¬ 
lish^ that an instruction on a lower grade of offense than 
chained in the indictment, but necessarily included therein, is 
proper where there is some evidence before the court which 
justifies it. GoodaU v. United States, 86 U. S. App. D. C. 148, 

* See footnote 4, ««pra. 

*See. for instance, the sweeping statements made by the complaining 
witness that she never told her mother that the aig>ellant had intercourse 
with her, but that he was only (sexually) bothering her (R. 62, 64). It is 
noted in this respect that he was not arrested until one day after the offense 
and so there was time for the complaining witness to have told her mother. 
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180 F. 2d 397 (1950); Lamore v. United States, 78 U. S. App. 
D. C. 12,136 F. 2d 766 (1943); Stevenson v. United States, 162 
U. S. 313, 16 Sup. a. 839, 40 L. Ed. 980 (1896). Even as¬ 
suming that there wasn^t some evidentiary basis for saying 
that a lesser or included charge of rape was committed, the 
appellant should not be allowed to say one thing in the trial 
court and then come into the court and change his position and 
claim that the trial judge committed errcnr. Smith v. United 
States, 173 F. 2d 181 (1949). 

In receiving an instruction on assault with intent to commit 
rape and on simple assault, the jury was permitted to consider 
returning a verdict of conviction of a crime of less severity that 
that which appellant was charged. Appellant, therefore, re¬ 
ceived more than he was entitled to imder the evidence adduced 
at the trial and he cannot now complain.^ If there is preju¬ 
dice it is for the appellant to demonstrate. Myers v. United 
States, 174 F. 2d 3^, 332 (1949). And prejudice ordinarily 
will not be imputed from an erroneous instruction or failure 
to ^ve a correct instruction if defense counsel interposed no 
objection and made no request for a proper instruction. Bar¬ 
ron, Federal Practice and Procedure, Vol. 4, § 2583, p. 508. See 
also Isgate v. United States, 174 F. id 437 (1949). 

There is no prejudice if an accused is charged with an offense 
and the jury brings in a verdict of guilty to an included of¬ 
fense. The jury is presumed to have dealt leniently with the 
defendant. This is more logical than to believe that the jury 
found the accused not involved in the crime but found him 
guilty an 5 rway. People v. Cota, 127 P. 2d. 1010,53 C. A. 2d 455 
(1942). This principal is applicable in rape cases. Carter v. 
State, 51 S. W. 2d 316, 121 Tex. Cr. R. 493 (1932); People v. 
Boljat, 98 P. 2d 513,36 C. A. 2d 644 (1940; Morgan v. Common^ 
wealth, 2 S. W. 2d 370, 222 Ky. 742 (1928); and this is true 
even though the evidence justified a conviction of rape but the 
jury brings in a verdict of guilty of one of the included or lesser 
offenses. Burtt v. State, 77 P. 2d 580, 64 Ok. O. 68 (1938); 
Sherman v. State, 279 S. W. 353,170 Ark. 148 (1926). There- 

*Rule 52 (a). Federal Rales of Criminal Procednre —Hormlets JBrror^ 
Any error, defect, irregularity or variance which does not affect snhstantial 
rights shall be disregarded. 
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fore, the appellant was not prejudiced—^if anything, he was 
benefited. If there was any error whatsoever, it was harm¬ 
less. Rule 52 (a), Federal Rules of Criminal Procedure. 

The Government submits that Rule 30 of the Federal Rules 
of Criminal Procedure is applicable, and that this rule bars the 
appellant from objecting to the instruction of the trial court, 
since no objection was made before the jury retired. It is fur¬ 
ther submitted that there was an evidentiary basis for the in¬ 
struction involving an assault with intent to commit rape and 
simple assault. If, however, there was not, the appellant was 
benefited, not prejudiced, by the instruction. 

m 

In a carnal knowledge case evidence of other acts between 
the parties is admissible, and there is no basis for saying 
that appellant was convicted on one of the other offenses, 
where the prosecutor and the appellant both informed the 
jury that they must find that the appellant committed a 
crime on the date alleged in the indictment and where the 
trial court instructed that the indictment has included 
within it the crime of assault with intent to rape which was 
the offense for which the appellant was convicted because 
(1) a jury is presumed to understand and follow the court’s 
instructions and (2) a jury may bring in a verdict of guilty 
of an included charge 

The appellant maintains that the evidence introduced at 
trial shows that he was either guilty of rape or not guilty and 
that a conviction of assault with intent to rape must have been 
based on testimony concerning June 10, 1953, which was one 
day after the offense charged in the indictment (Appellant’s 
Brief, 11). It is noted in this regard that the Government 
made it crystal clear to the court, the appellant and the jury 
that it was relying upon the evidence of an offense on June 9, 
1952 (the date of the offense in the indictment). As a matter 
of fact the appellant in his brief (page 8) sets out instances 
when counsel for the Government informed the court, the ap¬ 
pellant and the jury of the government’s position. Likewise 
the appellant informed the court and the jury that the govern¬ 
ment’s case was based on an allied happening on June 9,1952, 
and it made no difference what the jury might believe about 
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any other day (R. 144-145). In addition the trial court in¬ 
structed the jury that the indictment (which charged an offense 
on June 9, 1952 and had been so identified to the jury on nu- 
nerous occasions) contained two counts; that the first count was 
carnal knowledge or statutory rape; and that included witibin 
the first count was assault with intent to rape and angle assault 
(R. 167,169,170,171,174). 

The jury therefore knew what was alleged and what they 
must find. It is well settled that a jury is presumed to under¬ 
stand and follow the court’s instruction. HaU v. Urdted States, 
171 F. 2d 347, 84 U. S. App. D. C. 209 (1948). Therefore, it 
is presumed that the jury believed that the evidence did not 
justify a conviction of carnal knowledge but did justify a con¬ 
viction of assault with intent to rape. When a jury brings 
back a verdict of guilty of an included offense it is presumed 
that the jury adhered to the court’s instructions and to have 
convicted the appellant because the evidence established his 
guilt. State v. Newman, 24 A. 2d 206,128 N. J. L. 82 (1942). 

Furthermore, in arguing that the jury convicted the appellant 
of an offense other than that contained in the indictment the 
appellant is apparently overlooking the fact that a defendant 
in a criminal case may be found guilty of an offense necessarily 
included in the offense charged or of an attempt to commit the 
offense charged.* The courts of this jurisdiction have recog¬ 
nized this principal in several cases. Lamare v. United States, 
136 F. 2d 766,78 U. S. App. D. C. 12 (1943). In the appellant’s 
brief in Owens v. United States, 58 F. 2d 684, 61 U. S. App. 
D. C. 132 (1932), the appellant argued that since the court 
charged the jury on only first degree murder it was error for 
the jury to bring back a verdict of guilty of second degree. 
However, this court pointed out that the defendant may be 
found guilty of any offense the commission of which is neces¬ 
sarily included in that with which he is charged in the indict¬ 
ment and that “the fact that the evidence indicated that ap¬ 
pellant was guilty as charged in the second count did not 

•Rule 31 (c). Federal Rules of Criminal Procedure, provides: 

“The defendant may be found Rnilty of an offense necessarily included 
in the offense charged or of an attempt to commit either the offense charged 
or an offense necessarily included therein if the attempt is an offense.” 
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deprive the jury of the power to return a verdict of the lesser 
offense of murder in the second degree.” 

The crime of assault with intent to commit rape is included 
within the crime of rape, People v. Anderson, 74 N. E. 2d 693, 
397 Ill. 583 (1947); Edwards v. State, 44 N. E. 2d 304, 220 
Ind. 490 (1942); Kite v. State, 170 So. 445,126 Fla. 77 (1936); 
Guerin v. State, 295 N. W. 274, 138 Neb. 724 (1940), and a 
defendant who is charged with rape may be convicted of assault 
with intent to commit rape. State v. Becker, 21 N. W. 2d 532, 
74 N. D. 293 (1946); Tackett v. State, 125 S. W. 2d 603, 136 
Tex. Oim. Rep. 445 (1939); Jimenez v. State, 30 So. 2d 292, 
158 Fla. 719 (1947). 

The jury had been informed by both the government and 
the appellant that to find the appellant guilty they had to find 
that an offense had occurred on June 9th, which was the date 
of the offense alleged in the indictment. The judge had in¬ 
structed that included within this indictment were the offenses 
of assault with intent to commit rape and simple assault. 
Therefore, the jury had the right to bring in a verdict of guilty 
of one of the offenses which were necessarily included within 
the indictment. Further, it must be presumed that the jury 
adhered to the court’s instructions and convicted the appellant 
because the evidence established his guilt. 

IV 

The evidence was sufficient to warrant submission of the case 

to the jury 

Appellant’s argument that the evidence in this case was in¬ 
sufficient to sustain a conviction for carnal knowledge is di¬ 
rectly primarily to the fact that he claims that there was not 
substantial corroboration. 

The requirements as to quantity and character of proof were 
exhaustively explored in Curley v. United States, 81 U. S. App. 
D. C. 389, 160 F. 2d 229, cert, denied, 331 U. S. 824, 67 Sup. 
Ct. 1316, 91 L. Ed. 1850 (1947). The conclusion of this court 
was stated as follows at 392,160 F. 2d at 232: 

The true rule, therefore, is that a trial judge, in pass¬ 
ing upon a motion for directed verdict of acquittal, must 
determine whether upon the evidence, giving full play 
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to the ri^t of the jury to determine credibility, weigh 
the evidence, and draw justifiable inferences of fact, a 
reasonable mind might fairly conclude guilt beyond a 
reasonable doubt. If he concludes upon the evidence 
there must be such a doubt in a reasonable mind, he 
must grant the motion; or, to state it another way, if 
there is no evidence upon which a reasonable mind might 
fairly conclude guilt beyond a reasonable doubt, the 
motion must be granted. If he concludes that either of 
the two results, a reasonable or no reasonable doubt, is 
fairly possible, he must let the jury decide the matter. 

’The Government submits that the evidence at the trial was 
not merely consistent with guilt, but it foreclosed the hypothe¬ 
sis of innocence. In this case the corroborative facts and cir¬ 
cumstances surrounding the parties at the time of the commis¬ 
sion of the crime clearly point to the guilt of the appellant. 
In addition to the bald statement that the appellant put his 
privates into the privates of Roberta, the jury was provided 
with a substantial quantum of corroborative evidence pointing 
to the probable guilt of the appellant. 

In a carnal knowledge case, a con^ction will be sustained, 
upon the testimony of the injured party, if the circumstances 
surrounding the parties at the time were such as to point to the 
probable guilt of the accused, or if the circumstances at least 
corroborate indirectly the testimony of the prosecutrix. Kid- 
well V. United States, 38 U. S. App. D. C. 566 (1912); Ewing 
V. United States, 77 U. S. App. D. C. 14, 135 F. 2d 6^, cert, 
denied 318 U. S. 776, 63 Sup. Ct. 829, 87 L. Ed. 1145 (1942). 
Here the evidence established that a complaint was made to 
police officials approximately twenty-ei^t hours after the com¬ 
mission of the crime for which appellant was tried. See Ewing 
V. United States, supra. Further, the evidence indicates that 
a complaint was made to police on the same evening of the 
attempted attack. See Ewing v. United States, supra. The 
medical evidence established that the complaining witness, a 
fourteen year old girl, was capable of sustaining marital type 
of intercourse and that this condition was a result of sudh type 
intercourse or instrumentation. See Lyles v. United States, 
20 XJ. S. App. D. C. 559 (1902). A short time aftw the attack 




18 


on June 10 and some twenty-ei^t hours after the attack of 
June 9th the complainant was observed to be crying by Officers 
Weaver and Hunter. See Ewing v. United States, supra. 
These attacks had been occurring for the last four years. See 
Bracey v. United States, supra. And in fact one attempted 
attack occurred subsequent to the offense involved in the trial. 
See Posey v. United States, supra. The appellant, of course, 
had an opportunity to commit the attacks in Virginia due to 
the location and nature of his emplo 3 rment (R. 57, 66). See 
Ewing v. United States, supra. Likewise, he had an opportu¬ 
nity to attack his daughter in the District of Columbia because 
he was at least partially unemployed and his wife, the mother 
of the complainant, worked unusual hours. See Ewing v. 
United States, supra. 

There are other circumstances pointing to the guilt of the 
appellant. For instance, Mrs. Hughes, a case worker for the 
Child Welfare Division, observed the appellant express a desire 
to take an oath not to touch Roberta again. And this hap¬ 
pened during a conversation between appellant and Mrs. 
Hughes concerning his sexual advances upon Roberta. Obvi¬ 
ously, this conversation never would have taken place if there 
had not been a previous complaint concerning the appellant’s 
sexual advances toward Roberta. It is further noted that ap¬ 
pellant categorically denied that his wife spoke to him about 
sexual advances (J. A. 22) but Officer Weaver testified that 
Mrs. Miller indicated that she had so informed the appellant 
(J. A. 15,16). In addition appellant was arrested while leav¬ 
ing a vacant house or the vacant basement of a house. Finally, 
appellant admitted he knew his daughter had broken down in 
school and started to cry, concerning an incident at home 
(J.A. 21). 

It is submitted that the evidence presented at the trial and 
the facts and inferences reasonably to be drawn therefrom 
point convincingly to the guilt of the appellant. Suffice it to 
say that there was certainly present that "substantial evidence” 
which is the maximum necessary to sustain a conviction on 
appeal. Glosser v. United States, 315 U. S. 60,62 Sup. Ct. 457, 
86 L. Ed. 680 (1942); Curley v. United States, supra. 
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CONCLUSION 

Wherefore, it is respectfully submitted that the juc^ment of 
the District Court should be affirmed. 

Leo a. Roves, 

United States Attorney. 
John D. Lane, 

William J. Peck, 

Samuel J. L’Hommbdieu, Jr., 
Assistant Uvited States Attorneys. 
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CONCLirSION 

Wherefore, it is respectfully submitted that the judgment of 
the District Court should be affirmed. 

Leo a. Rover, 

United States Attorney. 
John D. Lane, 

William J. Peck, 

Samuel J. L’Hommbdieu, Jr., 
Assistant United States Attorneys. 
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